BEFORE THE STATE TAX APPEAL BOARD

OF THE STATE OF MONTANA

M CHAEL P. McLEQD,
DOCKET NO.: PT-1997-101

Appel | ant,
- VS_

THE DEPARTMENT OF REVENUE
OF THE STATE OF MONTANA,

FI NDI NGS OF FACT,
CONCLUSI ONS OF LAW
ORDER and OPPORTUNI TY

Respondent . FOR JUDI CI AL REVI EW

The above-entitled appeal was heard on the 30'" day of
Septenber, 1998, in the Gty of Butte, Montana, in accordance
with an order of the State Tax Appeal Board of the State of
Mont ana (the Board). The notice of the hearing was duly given
as required by |aw.

The taxpayer, M chael MLeod, appeared on his own behal f
and presented testinony in support of the appeal. The
Departnent of Revenue (DOR), represented by Les Taylor, field
supervisor for Region 5, and Cara Wnscot, an appraiser with
the Butte Silver Bow Appraisal Ofice, presented testinony in
opposition to the appeal. Testinony was presented, exhibits
were received and the Board then took the appeal under
advisenment; and the Board having fully considered the
testinony, exhibits and all things and matters presented to it

by all parties, finds and concl udes as foll ows:



FI NDI NGS OF FACT

1. Due, proper and sufficient notice was given of this
matter, the hearing hereon, and of the tinme and place of the
heari ng. Al parties were afforded opportunity to present
evi dence, oral and docunentary.

2. The taxpayer is the owner of the property which is the
subj ect of this appeal and which is described as foll ows:

Lot 24, Block 1, Lakeshore #1 and #3

Devel opment, Gty of Butte, County of

Silver Bow, State of Montana, and the

| nprovenents | ocated thereon.

3. For the 1998 tax year, the DOR apprai sed the subject
property at a value of $34,166 for the land and $130, 634 for
t he i nprovenents

4. The taxpayer appealed to the Silver Bow County Tax
Appeal Board on Decenber 11, 1997 requesting a reduction in
value to $28,000 for the land and $117,000 for the

i nprovenents, citing the foll ow ng reason

| have conpl eted an apprai sal, which includes several
conparabl e sales, indicating a value as of 1/1/96 of
$145,000. The condition of the hone at the tine of
val ue is bel ow average. |In addition, | have several
superior sales as apprai sed by Dept. of Revenue that
are val ued bel ow subj ect.

5. The county board denied the taxpayer’s appeal on
February 26, 1998, stating:

The taxpayer conceded the value of the land to be as
the Departnent of Revenue appraised it at. The
conparabl es used by the Dept. of Revenue are nore



appropriate and the taxpayer’s conparabl es contai ned
adj ustnents that may not have been appropriate and
thus the Dept.’s evidence is sufficient to sustain
its valuation

6. The taxpayer then appeal ed that decision to this Board
on March 9, 1998, citing the follow ng reason

In ny opinion Dept. of Revenue wutilized poor
conparable sales. It is also ny opinion Dept. of
Revenue presented evidence w thout any factual basis.
| would like to present ny evidence to an unbi ased
committee in order to reduce ny assessed val ue.

TAXPAYER S CONTENTI ONS

The taxpayer is contending for a value of $145,000 on a
hone purchased in August of 1997. He arrived at his requested
value as follows: “I paid $157,000, less one and one half
percent realtor’s conmm ssion, a nice outdoor 8 by 12° storage
unit, relatively new, all w ndow treatnments, a riding |awn
mower, all itenms of personal property worth, conservatively,
$8,000.” Thus, his requested value was deternined by
subtracting the realtor’s comm ssion and his estimted val ue
of the itens of personal property. (The Board notes that this
cal culation would yield a value of $149, 000, not $145, 000).

M. MLeod described the state of disrepair found in the
home at the date of purchase: the kitchen flooring and other
fl oor coverings were in need of replacenent, as was the garage
door, heating system conponents were corroded, water danmage was

present in the basenment from | eaking pipes, approximtely half



of the lawn sprinkler system heads were non-functional, and the
floor in a second bathroomupstairs contained rot and had to be
replaced, along with the bathroom sink and part of the wall.
Upon questioning by this Board, he estinmated the Kkitchen
flooring cost $2,500 to replace, the garage door $1, 000,
heating systemrepairs to have been between $300 and $500, |awn
sprinkling systemrepairs to have been between $300 and $500,
and repl acenent of bathroom flooring at $2, 000.

M. MlLeod testified he is a real estate appraiser by
profession. He perfornmed an analysis of 11 current sales of
properties he deenmed conparable to the subject. The source of
this sales informati on was the Multiple Listing Service (M.S)
He did not arrive at a final value for ad val oremtax purposes
through this exercise and thus did not perform an appraisal of
his property. (H's exercise does not contain a final
reconciliation of value. He testified he understood that he
could not provide an appraisal on his hone in a subjective
manner for purposes of an appeal). H s stated purpose was for
conpari son purposes only, but noted that only one sale (nunber
9) required a gross adjustnent of 28.1 percent. The other ten
sales fell within an acceptable range of adjustnents and the
analysis of these eleven sales, according to M. MLeod,
rendered an estimate of market val ue of $145, 000.

M. MlLeod testified that the subject home was apprai sed



by his Iending institution for financing purposes. He did not
receive, nor did he request or provide as evidence, a copy of
this appraisal. He assunes that the appraisal found a val ue
simlar to his purchase price “since | got ny financing” (of
$157, 000) .

M. MlLeod al so perforned a cost approach anal ysis, using
mean square foot costs, which assunmed a 40 percent allowance
for physical depreciation. He assuned an effective age of 20
years and divided that nunber by a total economc life of 50
years. H s value indication using a cost approach was $140, 725
(Taxpayer’s Exhibit 1).

M. MlLeod testified his main contention concerns the date
of value for this appraisal cycle (January 1, 1996). The DOR
has provided five sales that are too far renoved from January
1, 1996 (three of the five sales occurred in January of 1992,
Oct ober of 1993 and Cctober of 1993; the other two sales
occurred in Decenber of 1995) and range from $100,000 to
$190, 000. M. MlLeod asserted he has provided 11 sales fromthe
same nei ghborhood which he feels are supportive of his
request ed val ue of $145, 000.

DOR S CONTENTI ONS

Ms. Wnscot testified that she perforned an external
review of the property, pursuant to an AB 26 property review

request, after having been denied interior access by the



taxpayer. (M. MLeod stated that he denied the DOR access upon
| earning that the DOR appraiser had not personally visited al
of the properties selected as conparable to his for appraisal
purposes). As a result of that review, she reduced the |and
value to $34,166 but made no adjustrment to the inprovenent
val ue. She pointed out that, although the taxpayer argued for
an apprai sed val ue of $145,000, the realty transfer certificate
(RTC) submitted on the transaction indicated $157,000 as the
sal es price. Ms. Wnscot testified this sales price was
further verified by the seller. According to Ms. Wnscot, the
seller indicated that no personal property was involved in the
sale and none is listed on the RTC. (DOR Exhibit B). In
further support of the DOR s effort to refute the exi stence of
personal property in the sales price, Ms. Wnscot presented DOR
Exhibit E, a copy of a portion of the appraisal of a different
property, which included the subject property as a conparable
sale. The source of this exhibit was M.S and referenced the
subj ect home with a sales price of $157,000 and a sal es date of
July 1997.

Ms. Wnscot stated the sal es conpari son approach was used
to value this property. One hundred and sixty six sales in the
subj ect nei ghborhood were analyzed to produce five sales of
properties deenmed nost conparable to the subject (DOR Exhibit

E). The conparable sales prices ranged from $100,000 to



$190, 000.

A quality grade of 1F5 plus and a CDU (condition,
desirability and utility) of excellent has been assigned to the
subj ect property. She stated the hone contains 1,846 square
feet, one story, a finished basenent, two and one half
bat hroons, and an attached garage.

M. Taylor presented DOR Exhibit F, a copy of a sales
verification formconpleted by M. Tayl or through consultation
wth Geg Hoskins, president of Sterling Mrtgage and
I nvestnents Ltd. M. Taylor testified a nortgage deed was on
file wwth the Silver Bow County Cerk and Recorder for the
subj ect property. M. Taylor stated the nortgage deed |isted
Sterling Moxrtgage and I nvestnents, Ltd. as the financing agent.
M. Taylor testified M. Hoskins, when contacted by tel ephone,
verified that the total purchase price was $157,000. According
to M. Taylor, the existence of any personal property in the
transacti on was unknown to M. Hoskins.

M. Taylor recounted that M. Hoskins' statenment was that
Sterling Mdirtgage | oaned noney under the assunption that only
real property was involved and on a purchase price of $157, 000.

Further, M. Taylor stated the notion of this persona
property being included in the sales price was never nentioned
by M. MLeod to the Departnment of Revenue, neither in the AB26

review nor during the course of the hearing before the county



t ax appeal board.

BOARD S DI SCUSSI ON

The Board finds that the taxpayer failed to present
sufficient evidence to support his requested value. He did not
present substantial and credible evidence in support of the
estimated valuation of the personal property, nor in his
contention that the itens of personal property and the
realtor’s comm ssion should be deducted fromthe purchase price
in order to arrive at fair market value for ad val orem tax
purposes. On that subject, M. MLeod testified: “ . . . Wiuat
|’ msaying is on that particular buy-sell agreenent, | wasn’t
willing to pay the price but | wanted to nake sure that val ue
was up there so | could borrow that nmuch nore agai nst the hone.
And that was one of the ways to do that but yet still get sone
noney back.” M. MLeod wants a higher market value for
finance purposes and a |lower market value for ad val orem tax
pur poses.

The taxpayer filed an AB-26 and the DOR adjusted the val ue
of the land but was denied access to the residence. M .
McLeod, as a real estate appraiser by profession, should
understand the difficulty in appraising a property wthout
having the ability to inspect the entire property.

M. MlLeod testified to various structural itens in need

of repair at the tinme of purchase. These itens were in



exi stence when he paid $157,000 for the property. Section 15-
8-111, MCA, (1), provides:

15-8- 111, MCA. Assessnent - market value standard -
exceptions. (1) Al taxable property nust be
assessed at 100% of its market value except as

ot herwi se provided. (2)(a) Market value is the val ue

at which property would change hands between a

willing buyer and a willing seller, neither being

under any conpulsion to buy or to sell and both
havi ng reasonabl e know edge of relevant facts.

The DOR determ ned a condition, desirability and utility
(CDhU) for the subject property as excellent. On numerous
occasi ons before this board, the DOR has presented its Book of
Ceneral Evidence, an explanation and reference manual for the
DOR s general appraisal and assessnment process. The CDU is
defined in the “Book of General Evidence” as: “Condition -
Desirability — Useful ness, depreciation from all forces
(physical, economc & functional) are conbined in CDU'. The
Mont ana Apprai sal Manual defines a CDU of “Excellent” to
indicate perfect condition; very attractive and highly
desirable. Based on the testinony of the taxpayer, the CDU of
the property better reflects that of a “Good” rating as defined
in the Montana Appraisal Mnual: “Good” indicates m nor
deterioration is visible; slightly nore attractive and
desirabl e, but useful.

The DOR has enployed the sales conparison approach to

arrive at market value for ad val oremtaxation purposes.
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A review of DOR Exhibit E, the Montana Conparabl es Sal es
Sheet for the subject property, shows a field control code of
3. The Book of General Evidence indicates, for properties over
$100,000, a field control code of 2 or less is considered
reasonabl e; however, the conparability indexes (a neasure of
the degree of conparability between the subject and the
properties selected as conparable) for each of the subject
properties is acceptable (between 100 and 150). The record
i ndicates that the DOR s market approach has rendered a valid
i ndi cation of market value for the subject property as of the
valuation date for the current appraisal cycle: January 1,
1996.

For the foregoing reasons, the DOR wi |l market nodel the
subj ect property based on a change of the CDU fromexcellent to
good.

CONCLUSI ONS OF LAW

1. The State Tax Appeal Board has jurisdiction over this
matter. 815-2-301 MCA

2. §15-8-111, MCA. Assessnent - market val ue standard
- exceptions. (1) Al taxable property nust be assessed at 100%
of its market val ue except as otherw se provided.

3. 15-2-301, MCA, Appeal of county tax appeal board
deci si ons. (4) In connection with any appeal under this

section, the state board is not bound by common |aw and
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statutory rules of evidence or rules of discovery and may
affirm reverse, or nodify any deci sion.

4. Western Airlines, Inc. v. Catherine J. M chunovich,

et al, 149 Mont. 347.428 P.2d 3.(1967).
5. The appeal of the taxpayer is hereby granted in part

and denied in part and decision of the Lake County Tax Appeal

Board is nodified.
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Il
Il

ORDER

| T 1S THEREFORE ORDERED by the State Tax Appeal Board of the
State of Montana that the subject property shall be entered on
the tax rolls of Silver Bow County by the Assessor of that
county at the 1997 tax year value of $34,166 for the | and and
t he i nprovenents based on the sal es conpari son approach with a
CDU of “good.” The appeal of the taxpayer is therefore granted
in part and denied in part and the decision of the Silver Bow
County Tax Appeal Board is nodified.
Dated this 24th of Decenber, 1998.

BY ORDER OF THE
STATE TAX APPEAL BQOARD

PATRI CK E. McKELVEY, Chair man
( SEAL)

GREGORY A. THORNQUI ST, Menber

LI NDA L. VAUGHEY, Menber

NOTICE: You are entitled to judicial review of this Oder in
accordance with Section 15-2-303(2), MCA. Judicial review may
be obtained by filing a petition in district court wthin 60
days followi ng the service of this O der
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